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STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 
Committee 

The President (Hon Kate Doust) in the chair. 
Fifty-seventh Report — “Legal Proceedings by the President — 

Further Authorisation by the Legislative Council” — Recommendation 1 — Adoption 
Resumed from an earlier stage of the sitting. 
Hon MICHAEL MISCHIN: I will not take up much of the chamber’s time, but I want to make a few observations 
on the advice that we have been provided by the Leader of the House by way of a letter under the hand of the 
Attorney General; Minister for Commerce, dated 25 September 2019. It is nice to be able to get some information 
from the Attorney General about the matters at issue between the Parliament and the executive, but I confess I am 
surprised at the audacity of the double standards. I have been trying to get answers from the Attorney General 
about documentation that has passed between officers of this place and others that he may have supplied to 
members of the media. I asked specific questions, and it took me two questions to even eke out of him that he had 
and his chief of staff had. I have asked three questions on the subject to try to identify them, and he refuses to 
provide that answer. He refuses to provide any information. Now we have heard that what is being proposed as 
recommendations from our Standing Committee on Procedure and Privileges ought not to be followed or heeded 
because, amongst other things, we have not provided legal advice and disclosed that. If we go to the last paragraph 
of his letter, it states — 

Of course, to the extent that you have received legal advice from Mr Zelestis QC (or anyone else) 
confirming, contrary to his aforementioned opinion, that the recommendation, if adopted, would be 
lawful, then I would be pleased to receive a copy. 

I bet he would be. I would be interested to have a copy of the legal advice upon which his letter is based, and 
I would like to have the advice about who wrote the speech for the Leader of the House and who wrote the speech 
that she delivered on the last occasion. I suspect that we are not going to get any of that information. I would like 
to get some answers to the questions I have asked over the last several days with some specificity about date, time, 
who had written correspondence, who provided it and to which members of the media, and the reasons for it, 
rather than the fob-offs we have been given to date, because this does not show good faith to this place. The 
Attorney General does not demonstrate good faith, yet we are supposed to accept his advice on behalf of the 
government, the executive, which is in contest with the Parliament, and do what he recommends. There are 
a variety of ways of responding to it. “Get stuffed!” was one that came to mind, but I decided that that might not 
be parliamentary language and I would not say something like that, so I will put it another way: Attorney General, 
you have got to be joking, and while we appreciate a good joke, this is far too serious a matter to be fobbed off 
with this sort of nonsense. There is a contest here between the executive—not the CCC, the executive—and this 
Parliament. The Leader of the House has gotten up and delivered a very eloquent speech prepared by someone in 
the executive, presumably on the legal advice of someone in the executive—not on behalf of the CCC, not on 
behalf of the members on the other side of this chamber who have voted against every resolution that has been 
recommended by our Standing Committee on Procedure and Privileges, but on behalf of the government. When 
she says that not enough information is being given by the procedure and privileges committee to give broad 
authority to “act on our behalf”, the “our” is not the members of the Labor Party on the other side of this chamber. 
She is talking on behalf of the government, not on behalf of those members. She is not speaking on behalf of 
herself as a member; she is speaking as the mouthpiece for the government. 
Hon Sue Ellery: Newsflash! These people are members of the government. Newsflash! 
Hon MICHAEL MISCHIN: I thank the Leader of the House very much. That is precisely the point I make: the 
Leader of the House is not speaking in the interests of this chamber as a member of Parliament. 

Point of Order 
Hon SUE ELLERY: There is a standing order about imputation of members, and while he might have a point of 
view about my motivation and who may have provided me with advice, written speeches or whatever else, there 
are standing orders. It would be helpful if he moved beyond his obsession with the Attorney General and discussed 
the matters before the chamber right now. 
Hon Peter Collier: What imputation are you talking about? 
Hon Sue Ellery: His reference to me. 
The PRESIDENT: I think you might be referring to standing order 45, “Imputations and Personal Reflections”. 
I am going to take note that you are obviously upset about where the discussion is going. I say to you, member, 
that given we are on a tight time frame to try to get this matter resolved today, perhaps you might apply yourself 
to the matters in front of you and restrain yourself from making personal comments that might get people upset 
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and agitated around the chamber and therefore slow things down. If you could perhaps focus on what you need to 
say without making personal comments, then we can move ahead. 

Committee Resumed 

Hon MICHAEL MISCHIN: Madam President, I take your point, and I say only in my defence that they were 
not personal attacks against the member. I am simply pointing out what she continues to say. She represents the 
government; she represents the executive. The interests, the concerns, that she is expressing are not those of 
a member, but are said on behalf of the government and need to be looked at and examined through that prism. 
I am not obsessed with the Attorney General; I am obsessed with the truth. 

Hon Sue Ellery interjected. 

Hon MICHAEL MISCHIN: Hang on; naughty, naughty! 

The PRESIDENT: All right; order! With due respect, Leader of the House, you were heard pretty much in silence. 
I want to get through this fairly quickly so we do not slow things down for the government on other important 
business. Member, do not reply to any interjections; just get on with what you have got to say. 

Hon MICHAEL MISCHIN: I am not obsessed with the Attorney General, but I am obsessed with the truth. 
I am obsessed with having the realities of this particular issue being identified and understood. I support this 
recommendation. I have confidence that those on the procedure and privileges committee are operating entirely in 
the interests of the preservation of this institution against what are attempts by the government to do otherwise. 
There are no parallels, or, rather, there are significant distinctions between the orders that were made on the last 
occasion against a member of the public and those that are directions by this chamber to its servant, to its agent—
that is, the Clerk. He is bound by the directions of what this Parliament instructs him to do, and that is a significant 
distinction. If the Attorney General has legal advice that can persuade us to the contrary, he might like to show us 
that and we might find it convincing, but at the moment, I see nothing in this that ought to impede the work that 
this procedure and privileges committee is doing on our behalf. 

Hon AARON STONEHOUSE: Looking at the recommendations of this report, at first glance I was left 
wondering why the Standing Committee on Procedure and Privileges had asked us to make such a resolution. I was 
scratching my head a little bit because I was trying to figure out what issue the committee had with the order made 
by the Corruption and Crime Commission to the Clerk to produce the emails and the laptop in question. But just 
looking at page 1, it gives us a little bit of a time line of the events here, and I think this might be where the 
committee is concerned about the order of the CCC and where the committee would like the flexibility to 
potentially challenge that order. At paragraph 1.3 it says — 

On 4 September 2019 the Commission delivered the laptop and an external hard drive to the Committee. 

At paragraph 1.4 it says — 

On 10 September 2019 — 

So six days after the material had been delivered to the committee — 

the Commission served on the Clerk of the Legislative Council two notices to produce records or things — 

Which include the email data and the laptop — 

… “SAVE AND EXCEPT for any [content] which is determined by the Procedure and Privileges 
Committee of the Legislative Council to be subject to Parliamentary Privilege”: 

That sounds quite reasonable. The CCC there is allowing some flexibility. The committee can determine what is 
privileged material and provide only what is not covered by privilege. It sounds rather reasonable; that seems to 
be what the Legislative Council wants and what the committee has wanted all along. However, paragraph 1.5 states — 

The two Commission notices to produce records or things served on the Clerk have a compliance deadline 
of 4pm on Monday, 7 October 2019. 

That is fewer than four calendar weeks from when the notices were served to the Clerk of the Legislative Council. 
Four calendar weeks to produce documents on their own is easy, right? The material is handed over. It is put on 
a USB drive and handed over. But it is not that simple, is it? The committee has the responsibility of determining 
what is and what is not privileged material. It took a cohort of — 

Hon Alison Xamon: Law students. 

Hon AARON STONEHOUSE: — lawyers, junior lawyers, law students and interns at the State Solicitor’s 
Office to trawl through this data and determine what was and what was not privileged. I am not sure whether the 
Legislative Council has those kinds of resources. 
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Hon Alison Xamon: We wouldn’t use law students anyway — 

Hon AARON STONEHOUSE: We certainly would not, no. 

Hon Alison Xamon: — because it is spectacularly inappropriate. 

Hon AARON STONEHOUSE: It is incredibly inappropriate. Even so, with the process that the State Solicitor’s 
Office put in place, there were still emails and material that slipped through the cracks, which through a spot check 
were determined to still be privileged. 

The committee was given fewer than four calendar weeks to trawl through what is essentially eight years of emails 
and documents of these former members retained by the Department of the Premier and Cabinet on the laptop in 
question—eight years of emails. That is terabytes upon terabytes of data. It is potentially millions of emails that 
the Clerk and the resources of the Legislative Council were given fewer than four calendar weeks to look through 
and determine what was and what was not privileged material. I suspect that might be the primary concern of the 
committee—I do not know for certain—but it is certainly alarming to me. In light of that, I think it is prudent to allow 
the committee and the President some flexibility to adapt to these rather fluid and ever-changing circumstances, 
in which the CCC is issuing new notices that may affect the legal proceedings that are already underway. I have 
quite a lot of confidence in the judgement of the members of the committee; I think they represent the interests of 
the Legislative Council quite well. I have every confidence in you, Madam President. I am very happy, in light of 
these recent notices issued by the CCC, to vote in favour of allowing further flexibility to Madam President and 
the committee to act in the interests of this Legislative Council. 

Hon SIMON O’BRIEN: I will make some final observations that arise from matters raised with the introduction 
of this report to give members, I would hope, further confidence that they can adopt this recommendation as it is. 
I thank members for their close attention to this matter. In relation to understanding what is going on here, there 
are a few other factors that members need to understand. Hon Aaron Stonehouse has shown great insight with his 
remarks just now, as have some other members. When we talk about dates, times and responses, members have to 
understand that it is not easy to have the members of the Standing Committee on Procedure and Privileges all 
together at any one time. Indeed, we seem to be sitting in permanent session these days to try to deal with the flood 
of information—of notices, correspondence and all sorts of things—that comes through. I want members to know 
and understand that their privileges committee is working very hard on this and applying itself in good faith. That 
should not be questioned. 

Members all know who are the members of the Standing Committee on Procedure and Privileges. As with any 
privileges committee, the members, under expert guidance and advice from senior members of the “Clerks’ Party”, 
go to extraordinary lengths to ensure that things are done properly and fairly. That has been the history of privileges 
matters and their conduct in this house for all time, and it continues to be the case. We are placing these matters 
before members now, having had occasion to do so. We have had to draw together a whole lot of deliberations, 
which I of course cannot disclose to members, that we accept as directed by the committee. We have to prepare 
reports, which are being subjected to quite extraordinary scrutiny by various agencies of government—extraordinary 
scrutiny—and, indeed, I believe in some cases misrepresentation. Nonetheless, we have a responsibility to make 
sure that the house is advised of what is going on, because it matters to the house and it should matter to every 
single member in this place. That is one reason we report. The other reason we report is to make sure that we are 
doing what the chamber requires. That is why it is up to members to make these orders, to note these things, and 
to agree to and adopt recommendations. 

What we are asking for today flows from actions that have been initiated not by us but by outside influences that 
are directly attacking the traditional concept of parliamentary privilege. The people who elected members to this 
place and whom members represent require us, the current generation, to uphold the privileges of this house and 
this Parliament, because if they do not have that and if they do not have a Parliament that works, they will have 
nothing to separate them from whatever tyranny would otherwise apply. It is all very quaint for commentators to 
talk about members of Parliament and the antics they get up to on the hill and all that sort of thing, but if we take 
away the Parliament, its members and its privileges and functions, those selfsame people will have nothing in 
terms of a bulwark between them and tyranny. 

What is required at the moment are some updates to the order that this house provided on 5 September to 
specifically address certain things, as Madam President reminded us yesterday. They are, quite simply, the addition 
of causes of action to the imminent legal proceedings relating to the two latest CCC notices to produce documents. 
That is necessary; anyone can see that. We have to address practical arrangements arising from the Clerk—our 
Clerk—as the recipient of the two new notices to produce, likely being a separate party to the imminent legal 
proceedings. That has to be addressed. Consistent with the imminent legal proceedings, we need to provide 
a direction to the Clerk that he is to provide the requested material to the CCC after those highly relevant legal 
proceedings have been concluded, the questions at issue have been decided, and parliamentary privilege has been 
assessed in relation to the material, as has been demanded. Members were reminded by Madam President just 
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yesterday that the committee has advised that the drafting of the pleadings for the legal proceedings are well 
advanced and that proceedings will commence shortly. This is a live issue. 

We have reiterated that it is not the intention of the committee or the Legislative Council to impede the CCC’s 
investigation. What is more, the committee has at all times sought to work with the CCC to facilitate its 
investigation. Members were advised by Madam President yesterday that the committee is taking active steps to 
develop and implement a workable procedure, with the technical assistance of the CCC, if it is forthcoming, for 
assessing those documents relevant to the CCC’s investigation that may be subject to parliamentary privilege. 
Although it is not the subject of this report, obviously we are taking on board considerations such as those raised 
by Hon Aaron Stonehouse about how we do that. When it comes to people with legal training—full legal training, 
not just law students—including a mature understanding of parliamentary privilege, we have got plenty on our 
strength. We most certainly are not, as someone outside this place has suggested, contemplating for a minute that 
any member of the privileges committee will look at as much as one document of these records that are in dispute. 
But we do have good people who may need to do that in the fullness of time, depending on what comes out of the 
Supreme Court. 

Finally, I reiterate what Madam President reminded this house of just yesterday: that every action the committee 
has taken in this matter has been to protect those privileges of the Parliament that are critical to the proper functioning 
of Parliament and that enable members of Parliament to perform their work of representing constituents and 
holding the executive arm of government to account unobstructed. That is the game that we are in, that is our 
purpose, and those are the reasons that this recommendation needs to be adopted and agreed to.  

Division 

Question put and a division taken with the following result — 
Ayes (18) 

Hon Martin Aldridge Hon Colin de Grussa Hon Robin Scott Hon Colin Tincknell 
Hon Jacqui Boydell Hon Diane Evers Hon Tjorn Sibma Hon Alison Xamon 
Hon Jim Chown Hon Rick Mazza Hon Charles Smith Hon Ken Baston (Teller) 
Hon Tim Clifford Hon Michael Mischin Hon Aaron Stonehouse  
Hon Peter Collier Hon Simon O’Brien Hon Dr Steve Thomas  

 

Noes (12) 

Hon Alanna Clohesy Hon Laurie Graham Hon Martin Pritchard Hon Dr Sally Talbot 
Hon Stephen Dawson Hon Alannah MacTiernan Hon Samantha Rowe Hon Darren West 
Hon Sue Ellery Hon Kyle McGinn Hon Matthew Swinbourn Hon Pierre Yang (Teller) 

            
Pair 

Hon Nick Goiran Hon Adele Farina 

Question thus passed. 
Report 

Resolution reported, and the report adopted. 
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